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promissory note interest rate. A new 
payment subsidy agreement may be 
processed if the borrower is eligible. 

§ 3550.159 Borrower actions requiring 
RHS approval. 

(a) Mineral leases. Borrowers who 
wish to lease mineral rights to a secu-
rity property must request authoriza-
tion from RHS. RHS may consent to 
the lease of mineral rights and subordi-
nate its liens to the lessee’s rights and 
interests in the mineral activity if the 
security property will remain suitable 
as a residence and the Government’s 
security interest will not be adversely 
affected. Subordination of RHS loans 
to a mineral lease does not entitle the 
leaseholder to any proceeds from the 
sale of the security property. 

(1) If the proposed activity is likely 
to decrease the value of the security 
property, RHS may consent to the 
lease only if the borrower assigns 100 
percent of the income from the lease to 
RHS to be applied to reduce principal 
and the rent to be paid is at least equal 
to the estimated decrease in the mar-
ket value of the security. 

(2) If the proposed activity is not 
likely to decrease the value of the se-
curity property, RHS may consent to 
the lease if the borrower agrees to use 
any damage compensation received 
from the lessee to repair damage to the 
site or dwelling, or to assign it to RHS 
to be applied to reduce principal. 

(b) Subordination. RHS may subordi-
nate its interests to permit a borrower 
to defer recapture amounts and refi-
nance the loan, or to obtain a subse-
quent loan with private credit. 

(1) When it is in the best interest of 
the Government, subordination will be 
permitted if: 

(i) The other lender will verify that 
the funds will be used for purposes for 
which an RHS loan could be made; 

(ii) The prior lien debt will be on 
terms and conditions that the borrower 
can reasonably be expected to meet 
without jeopardizing repayment of the 
RHS indebtedness; 

(iii) Any proposed development will 
be planned and performed in accord-
ance with 7 CFR part 1924, subpart A or 
directed by the other lender in a man-
ner which is consistent with that sub-
part; and 

(iv) An agreement is obtained in 
writing from the prior lienholder pro-
viding that at least 30 days prior writ-
ten notice will be given to RHS before 
action to foreclose on the prior lien is 
initiated. 

(2) The total amount of debt per-
mitted when RHS subordinates its in-
terests depends on whether the bor-
rower pays off the RHS loan. 

(i) For situations in which the bor-
rower is obtaining a subsequent loan 
from another source and will not pay 
off the RHS debt, the prior lien debt 
plus the unpaid balance of all RHS 
loans, exclusive of recapture, will not 
exceed the market value of the secu-
rity. 

(ii) For situations in which RHS is 
subordinating only a deferred recap-
ture amount, the prior lien debt plus 
the deferred recapture amount will not 
exceed the market value of the secu-
rity. 

(c) Partial release of security. RHS 
may consent to transactions affecting 
the security, such as sale or exchange 
of security property or granting of a 
right-of-way across the security prop-
erty, and grant a partial release pro-
vided: 

(1) The compensation is: 
(i) For sale of the security property, 

cash in an amount equal to the value of 
the security being disposed of or rights 
granted. 

(ii) For exchange of security prop-
erty, another parcel of property ac-
quired in exchange with value equal to 
or greater than that being disposed of. 

(iii) For granting an easement or 
right-of-way, benefits derived that are 
equal to or greater than the value of 
the security property being disposed of. 

(2) An appraisal must be conducted if 
the latest appraisal is more than 1 year 
old or if it does not reflect market 
value and the amount of consideration 
exceeds $5,000. The appraisal fee will be 
charged to the borrower. 

(3) The security property, after the 
transaction is completed, will be an 
adequate but modest, decent, safe, and 
sanitary dwelling and related facilities. 

(4) Repayment of the RHS debt will 
not be jeopardized. 

(5) If applicable, the environmental 
requirements of 7 CFR part 1940, sub-
part G are met. 
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(6) When exchange of all or part of 
the security is involved, title clearance 
is obtained before release of the exist-
ing security. 

(7) Proceeds from the sale of a por-
tion of the security property, granting 
an easement or right-of-way, damage 
compensation, and all similar trans-
actions requiring RHS consent, will be 
used in the following order: 

(i) To pay customary and reasonable 
costs related to the transaction that 
must be paid by the borrower. 

(ii) To be applied on a prior lien debt, 
if any. 

(iii) To be applied to RHS indebted-
ness or used for improvements to the 
security property in keeping with pur-
poses and limitations applicable for use 
of RHS loan funds. Proposed develop-
ment will be planned and performed in 
accordance with 7 CFR part 1924, sub-
part A and supervised to ensure that 
the proceeds are used as planned. 

(d) Lease of security property. A bor-
rower must notify RHS if they lease 
the property. If the lease is for a term 
of more than 3 years or contains an op-
tion to purchase, RHS may liquidate 
the loan. During the period of any 
lease, the borrower is not eligible for a 
payment subsidy or special servicing 
benefits. 

§ 3550.160 Refinancing with private 
credit. 

(a) Objective. RHS direct loan pro-
grams are not intended to supplant or 
compete with private credit sources. 
Therefore, borrowers are required to 
refinance RHS loans with private cred-
it sources when RHS determines that 
the borrower meets RHS criteria. 

(b) Criteria for refinancing with private 
credit. Borrowers must refinance with 
private credit when RHS determines 
that the borrower has the ability to ob-
tain other credit at reasonable rates 
and terms based on their income, as-
sets, and credit history. Reasonable 
rates and terms are those commercial 
rates and terms that borrowers are ex-
pected to meet when borrowing for 
similar purposes. Differences in inter-
est rates and terms between RHS and 
other lenders will not be an acceptable 
reason for a borrower to fail to refi-
nance with private credit if the avail-

able rates and terms are within the 
borrower’s ability to pay. 

(c) Notice of requirement to refinance 
with private credit. The financial status 
of all borrowers may be reviewed peri-
odically to determine their ability to 
refinance with private credit. A bor-
rower’s financial status may be re-
viewed at any time if information be-
comes available to RHS that indicates 
that the borrower’s circumstances have 
changed. 

(1) A borrower undergoing review is 
required to supply, within 30 days of a 
request from RHS, sufficient financial 
information to enable RHS to deter-
mine the borrowers ability to refinance 
with private credit. Foreclosure action 
may be initiated against any borrower 
who fails to respond. 

(2) When RHS determines that a bor-
rower has the ability to refinance with 
private credit, the borrower will be re-
quired to refinance within 90 days. 

(3) Within 30 days after being notified 
of the requirement to refinance with 
private credit, a borrower may contest 
the RHS decision and provide addi-
tional financial information to docu-
ment an inability to refinance with pri-
vate credit. 

(d) Failure to refinance with private 
credit. (1) If the borrower is unable to 
secure private credit, the borrower 
must submit written statements and 
documentation to RHS showing: 

(i) The lenders contacted. 
(ii) The amount of the loan requested 

by the borrower and the amount, if 
any, offered by the lenders. 

(iii) The rates and terms offered by 
the lenders or the specific reasons why 
other credit is not available. 

(iv) The information provided by the 
borrower to the lenders regarding the 
purpose of the loan. 

(2) If RHS determines that the bor-
rower’s submission does not dem-
onstrate the borrower’s inability to re-
finance with private credit, or if the 
borrower fails to submit the required 
information, foreclosure may be initi-
ated. 

(e) Subordination of recapture amount. 
RHS may subordinate its interest in 
any deferred recapture amount to per-
mit a borrower to refinance with pri-
vate credit. The amount to which the 
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